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Abstract

The European Commission published a White Paper in 2020 to pursue a more open
model of strategic autonomy, further build a new global governance system, and
accelerate the process of developing mutually beneficial bilateral relations. The
document was published to maintain the environment of the EU's single large market
and to promote fair competition. Among other things, the distortion of the EU market
by foreign subsidies, mergers carried out against EU companies, and government
purchases involved in minimizing the negative impact of foreign subsidies on the EU
market. The idea of competition law is clearly attempted to replace trade remedy law
to further regulate subsidies. The rationality of its functional positioning is worth
exploring, and the actual impact produced may not be fully compatible with the value
objectives pursued. Its unclear definition of market distortion, vague criteria and lack
of specific constraints on the right to determine, there is a mix of trade remedy and
competition law in the application of norms, which may easily lead to the abuse of the
right to review, the prevalence of trade protectionism and other adverse consequences.
The European Commission published the Draft Regulation on Foreign Subsidies
Distorting the Internal Market on May 5, 2021, which adopts the legislative paradigm
of integrating competition law with trade remedy law. According to the EU legislative
timetable, foreign subsidies are regulated in a completely new regime. According to
the EU legislative process schedule, the full legislative process of the draft regulation
will be completed by the end of 2022. The regulation lacks operability and certainty,
which will increase the cost of compliance for foreign enterprises operating or
investing in the EU, and will also increase the risk of enterprises being regulated,
which will have a disruptive negative impact on both the business and investment
environment, and also shows a tendency of rising trade protectionism. For the method
of identifying subsidies, the regulatory mechanism has a model role for other countries'
countervailing legislation. It contains three kinds of regulations for the control of
foreign subsidies, respectively, to deal with market distortion, the implementation of
concentration behavior of enterprises to review the declaration, and mandatory
declaration and audit in government procurement. The European Commission
collected a wide range of opinions from the community, on the basis of which the
Draft Anti-Foreign Subsidies was formed. Regulation of foreign subsidies through a

new mandate. A number of provisions in the regulation violate the provisions related to
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subsidies under the WTO, such as the SCM Agreement and GATS Agreement and
cannot be justified on the basis of the WTO general exceptions, concluding that the
regulation is not legitimate in the WTO system. Friction and disputes in the field of
international trade and commerce are on the rise, and the problem of foreign subsidies
has been hotly debated in the field of international trade and commerce. It has been
proved that if the subsidy policy is not properly applied, it will lead to overcapacity,
unfair competition and trade distortion. The purpose of this topic is to investigate the
real-life dilemma of the regulation in international practice cases and whether the
regulation violates the WTO multilateral rules on subsidies and the provisions of
regional trade agreements, to see through the restrictive and discriminatory nature of
the regulation and the cumbersome procedures the negative impact it will have on
China and Chinese enterprises when the regulation comes into force, and to propose
Chinese recommendations on international disciplines related to the regulation of
foreign subsidies. More Chinese companies involved in EU trade activities should
explore effective measures to deal with the issue of foreign subsidy regulation, which
can continuously enhance the international competitiveness of China and Chinese

companies while maintaining the fairness and freedom of international trade.
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10 I FSR Jif 3 : Article 18.3 (b): the undertakings concerned received from third countries an aggregate financial
contribution in the three years prior to notification of more than EUR 50 million.

' i, FSR Ji 3C:Article 28.1:When submitting a tender or a request to participate in a public procurement procedure,
undertakings shall either notify to the contracting authority or the contracting entity all foreign financial contributions
received in the three years preceding that notification or confirm in a declaration that they did not receive any foreign
financial contributions in the last three years. Undertakings which do not submit such information or declaration shall
not be awarded the contract.
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12 i, FSR J&i 3 :Article 2 (1) For the purpose of this Regulation, a foreign subsidy shall be deemed to exist where a
third country provides a financial contribution which confers a benefit to an undertaking engaging in an economic
activity in the internal market and which is limited, in law or in fact, to an individual undertaking or industry or to
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BEuropean Commission,Proposal for a Regulation on Foreign Subsidies, article 2.2(a).
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15" I, FSR Ji 3 :Article 3(1) A distortion on the internal market shall be deemed to exist where a foreign subsidy is
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it actually or potentially negatively affects competition on the internal market.
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2 AGREEMENT ON SUBSIDIES AND COUNTERVAILING MEASURES(ASCM),article 1.1.

24 AGREEMENT ON SUBSIDIES AND COUNTERVAILING MEASURES12.7 %:In cases in which any interested
Member or interested party refuses access to, or otherwise dose not provide, necessary information within a
reasonable period or significantly impedes the investigation, preliminary and final determinations, affirmative or
negative ,may be made on the basis of the facts available.
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AGREEMENT ON SUBSIDIES AND COUNTERVAILING MEASURES 32.1 %k :No specific action against a
subsidy of another Member can be taken except in accordance with the provisions of GATT 1994, as interpreted by
this Agreement.
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2GENERAL AGREEMENT ON TRADE IN SERVICES Article XVII: National Treatment: In the sectors inscribed
in the Schedule, and subject to any conditions and qualifications set out therein, each Member shall accord to services
and service suppliers of any other Member ,in respect of all measures affecting the supply of services, treatment no
less favourable than that it accords to its own like services and service suppliers.

Y OAIG, FoHw: (ARG ALDZFHEY , FRAH R, 2004 4, 5 68 T,
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this Agreement, each Measure shall accord immediately and unconditionally to services and service suppliers of any
other Member treatment no less favourable than that it accords to like services and service suppliers of any other
country.

BGENERAL AGREEMENT ON TRADE IN SERVICES Article XVI: 1. With respect to market access through the
modes of supply identified in Article I, each Member shall accord services and service suppliers of any other Member
treatment no less favourable than that provided for under the terms, limitations and conditions agreed and specified in
its Schedule.

2 JI GATT 1994:Article XX: General Exceptions: Subject to the requirement that such measures are not applied in a
manner which would constitute of arbitrary or unjustifiable discrimination between countries where the same
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conditions prevail, or a disguised restriction on international trade ,nothing in this Agreement shall be construed to
prevent the adoption or enforcement by any contracting party of measures: (a)-(j).

30 I, :GATS Article XIV: General Exceptions: Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where like
conditions prevail, or a disguised restriction on trade in services, nothing in this Agreement shall be construed to
prevent the adoption or enforcement by any Member of measures: (a) - (e).
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31" Council Regulation (EC) No 139/2004 of 20 January 2004 on The Control of Concentrations Between
Undertakings, https:// eur-lex.europa.eu/legal-content/EN/TXT/PDF/? uri=CELEX:32004R0139.

32 Regulation (EU) 2019/452 of The Parliament and of The Council of 19 March 2019, https:// eur-lex.europa.
cu/legal-content/EN/TXT/PDF/? uri=CELEX:32019R0452.

3 European Commission, Impact Assessment on Foreign Subsidies Proposal, p.21.
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3¢ European Parliament, Statement of the European Commission on Multilateral Rules to Address Distortive Foreign
Subsidies on the Occasion of the Adoption of Regulation, November 10,2022, https://www.europarl. europa.cu/
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